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fire was operating a defective engine or engines, or else was negli- 
gently operating engines in approved condition. In either case it 
would be liable for resulting fires 

"To repel the case for the plaintiff the company showed by its 
witnesses that the engineers in charge of the extra were competent 
men, experienced in their vocation, that the engines were in good 
condition, equipped with approved preventive fire arrangements, 
and their trains were operated with due or reasonable care to pre- 
vent injury to the property of others." 

This evidence clearly raised an issue of fact as to the condition 
and equipment of the engines and the character of their operation. 
The two instructions given for the plaintiff, together with those 
given for the defendant company, fairly submitted the case to the 
jury. The defendant company stands in this court as upon a de- 
murrer to the evidence, and it cannot be said that the conclusion 
reached by the jury was clearly incorrect. Unless palpably erro- 
neous the verdict cannot be disturbed. 

For these reasons the judgment complained of must be affirmed. 

Affirmed. 



Patterson v. Bingham.* 

Supreme Court of Appeals: At Eichmond. 
March 19, 1903. 

1. Marriage and Divorce — Statutory marriage of colored persons — Abandonment 
of intent to marry. The mere fact that prior to February 27, 1866, a colored 
man and a colored woman cohabited together, and contemplated occupying 
toward each other the relation of husband and wife does not render legitimate, 
within the meaning of section 2227 of the Code, the issue of such intercourse 
recognized by the man to be his, where it appears that the parties after- 
wards, and before the date last mentioned, mutually abandoned that pur- 
pose, and each married another person. The voluntary abandonment by 
the parties of the purpose to marry is not within the meaning of the words 
"any other cause" used in that section. The legislature did not intend to 
legitimate the fruits of mere concubinage. 

Error to a judgment of the Circuit Court of King and Queen 
county, rendered November 14, 1901, in an action of ejectment, 

* Reported by M. P. Burks, State Reporter. 
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wherein the defendant in error was the plaintiff, and the plaintiff in 
error was the defendant. Reversed. 

The opinion states the case. 

J. N. Stubbs, for the plaintiff in error. 

II. I. Lewis, for the defendant in error. 

Keith, P., delivered the opinion of the court. 

This is an action of ejectment brought by Margaret Bingham 
against John Patterson to recover possession of seventeen (17) 
acres of land. After the testimony had been introduced, the de- 
fendant demurred to the plaintiff's evidence, a verdict was rendered 
subject to the demurrer, the court gave judgment for the plaintiff, 
and this judgment is now before us for review. 

William Spencer was born and lived a negro slave until he was 
emancipated by the adoption of the 13th amendment to the Con- 
stitution of the United States. While in slavery he cohabited with 
Sarah Ann, a colored woman, who was also a slave, and was about 
to be married to her when he was forbidden to do so by his master. 
He afterwards married Lucy Spencer, but had no child by her. 
Sarah Ann, after her marriage with William Spencer was pro- 
hibited, married John Larramore, and three months thereafter gave 
birth to Margaret Bingham, the plaintiff, who was recognized by 
William Spencer to be his child. Sarah Ann, after marriage to 
John Larramore, gave birth to a number of children, and died 
sometime after the war. 

The land in controversy was purchased of William H. Bancroft 
by William Spencer, and at his death remained in the possession of 
Lucy Spencer, his widow, who afterwards intermarried with John 
Patterson, the defendant in the Circuit Court. 

If Margaret Bingham was the lawful heir of William Spencer, 
the decision of the Circuit Court was correct, and the solution of 
that question depends upon the proper construction of section 2227 
of the Code, which is as follows : 

" Where colored persons prior to the twenty-seventh day of February, eighteen 
hundred and sixty-six, agreed to occupy the relation to each other of husband 
and wife, and were cohabiting together as such at that date, whether the rites 
of marriage had been celebrated between them or not, they shall be deemed hus- 
band and wife, and be entitled to the rights and privileges, and subject to the 
duties and obligations of that relation in like manner, as if they had lawfully 
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married; and all their children shall be deemed legitimate, whether born before 
or after said date. And where the parties had ceased to cohabit before the 
twenty-seventh day of February, eighteen hundred and sixty -six, in consequence 
of the death of the woman, or from any other cause, all the children of the 
woman, recognized by the man to be his, shall be deemed legitimate." 

Several cases have arisen under this section, but only one of them 
will throw any light upon the point under consideration, and that 
only as to the character of the proof requisite to show that the 
parties are within the statute. 

In Francis v. Francis, 31 Gratt. 283, Judge Staples, speaking for 
the court, says : "It has been very properly said it was not the in- 
tention of the legislature to force upon persons the relation of 
husband and wife against the consent of either. It must appear 
that they have agreed to occupy that relation. The fact that they 
have so agreed is, however, not always susceptible of direct proof. 
The courts must, in many cases, infer it from the circumstances. 
It is not necessary that the parties shall have expressly agreed to 
live together as husband and wife. The agreement or understand- 
ing may be implied, as in other cases, from their conduct and 
declarations. In the present case there is no positive proof of an 
express agreement of the appellant and appellee to occupy the 
relation to each other of husband and wife. But the circumstances 
tending to show an implied understanding of that sort are almost 
as satisfactory as the direct testimony of unimpeached witnesses to 
the fact. It appears that they lived together in the house of the 
appellant as early as the year 1852, and so continued down to No- 
vember, 1868, when the appellant abandoned the appellee and 
intermarried with another woman. During that time the appellee 
gave birth to ten children — all of them by the appellant; never 
denied by him or questioned by any other person, so far as the 
record discloses, until, in 1868, the appellant, as a pretext, no 
doubt, for his contemplated abandonment, raised a question as to 
the paternity of a son then eleven years of age. It further appears 
that the appellant for many years prior to 1866 recognized the ap- 
pellee as. his wife, spoke of her as such to persons with whom he 
had dealings or with whom he was acquainted; the children were 
treated by him as his own; and in every respect he conducted him- 
self as if he had been the husband by the rites of matrimony duly 
solemnized." 

It would seem from this extract that it was not the fruit of mere 
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concubinage that the statute intended to render legitimate, but that 
the legislature, recognizing the fact that slaves, while incapable of 
entering into a valid legal marriage, did live together as man and 
wife, performing toward each other the duties incident to that rela- 
tion, so far as persons in their condition could do so, determined 
in the interest of morality and decency that the issue of such cohab- 
itation should be deemed legitimate. 

It is plain that the parties before us do not come within the pro- 
visions of the first clause of section 2227. The contention is that, 
as William Spencer and Sarah Ann cohabited before the 27th day 
of February, 1866, her child recognized by him to b3 his is to be 
deemed legitimate, because, it is insisted, that it comes within the 
very letter of the statute. The parties had ceased to cohabit not by 
reason of the death of the woman who survived, married, and had 
children by another man, but by force of the words "from any other 
cause." If this construction be true, then William Spencer might 
have had children as the result of cohabitation with an indefinite 
number of women prior to the 27th day of February, 1866, all of 
whom had been rendered legitimate by the terms of the act. We can- 
not think that the legislature ever intended such a result. It was 
not intended to render legitimate the fruit of indiscriminate inter- 
course between the sexes, nor of mere concubinage, though acknowl- 
edged to be his by the father. The second clause of the statute 
must be taken to refer to the issue of cohabitation under like condi- 
tion to those set out in the antecedent clause of the section, that is 
to say, as referring to a man and woman who had agreed to occupy 
the relation to each other of husband and wife on or before the 27th 
day of February, 1866, but as to whom the rites of marriage had not 
been celebrated. 

The second clause of the section provides for the case in other 
respects identical with that described in the former clause, but 
where cohabitation had ceased before the 27th day of February, 
1866, in consequence of the death of the woman or "from any other 
cause." 

We shall not undertake to enumerate what conditions the phrase 
"any other cause" might be held to embrace. For the present, it is 
enough to say that while it is true William Spencer cohabited with 
Sarah Ann, that the plaintiff, Margaret Bingham, was recognized 
by him as the result of that intercourse, that her parents at one 
time contemplated occupying towards each other the relation of 
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husband and wife, that purpose was mutually abandoned, Sarah 
Ann becoming the wife of another man and William Spencer the 
husband of another woman, and that Margaret Bingham is not 
within the protection of the statute. 

Upon the whole case we are of opinion that there is error in the 
decree of the Circuit Court for which it must be reversed, and this 
court will proceed to render such judgment as it should have 
entered. Reversed. 



City of Eichmond v. Sitterding.* 

Supreme Court of Appeals: At Eichmond. 

March 12, 1903. 

1. Joint Tort Feasors — Indemnity — lies judicata — Obstructing streets. Where a 

city and a property owner are sued jointly for an injury resulting from alleged 
negligence in obstructing a street, and there is judgment in favor of the 
property owner on his plea of the statute of limitation, and against the city 
for damages, in a subsequent action by the city against the property owner 
to recover the damages it has been compelled to pay, the property owner is not 
estopped from showing that the accident happened through no fault of his, 
nor is the question of his ultimate liability res judicata by reason of the 
judgment against the city. The second action is not between the same par- 
ties or their privies. The judgment in the first action is only conclusive of 
the injury of the plaintiff therein, the negligence of the city and the amount 
of the recovery against it. 

2. Res Judicata — Two suits between same parties. As a general rule, a judgment 

to be evidence against a party in another suit upon a different cause of action 
must have been rendered between the same parties or their privies, and the 
point must have been involved in both cases and have been determined on 
its merits. If the first action was disposed of on any ground that did not 
go to its merits, the judgment will not conclude the party in the second 
action. 

3. Municipal Corporations — Street obstructions — Action by city for indemnity. 

In an action by a municipal corporation to recover back damages which it 
has been compelled to pay for an injury inflicted by an alleged improper 
use of its streets by a lot owner, it is competent for the lot owner to show 
that he was under no obligation to keep the street in a safe condition and 
that it was not through his fault that the accident happened. 

4. Independent Contractor. A general contractor and bricklayer employed 

to do the brick work on a house, who employs and pays all labor necessary 
for the fulfilment of the contract, and exercises entire supervision over the 
work and over the employees engaged thereon, is a general contractor for 

* Reported by M. P. Burks, State Reporter. 



